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144 CLEVELAND va. BOERUM AND OTHERS. 

RECENT AMERICAN DECISIONS. 

In the Supreme Court of New York, King's County, Sept. 1858. 

CHARLES CLEVELAND against WILLIAM BOERUM AND OTHERS. 

1. Under the United States Act of 1841, no title passes on a sale and conveyance of 
a bankrupt's land by his assignee, unless it has been made in pursuance of an 
express order of court to that effect, whether general or special ; and it seems 
that the recitals in the assignee's deed will not be sufficient evidence of such an 
order. 

2. So where the land is held adversely at the time of the decree in bankruptcy, a 
sale by the assignee more than two years after that date, will pass no title by 
force of the limitation in the eighth section of the Act. — Steong, J. 

3. Where, pending a bill to foreclose a mortgage, the mortgagee becomes a bank- 
rupt, it is not necessary to make his assignee a party to the suit ; and a valid 
foreclosure and sale of the mortgaged premises may be made, though the latter 
be not substituted. — Strong, J. 

The facts in the case sufficiently appear from the decision of the 
Special term, which was delivered by 

Strong, J. — The plaintiff in this action seeks to redeem a large 
number of lots in Williamsburgh from a mortgage upon them, and 
other lands, made by John S. McKibbin and Thomas Nichols to 
Abraham, Henry and William Boerum. The mortgage was dated 
and executed on the 30th of March, 1836, and given to secure the 
payment of $39,000, with interest, on or before the 1st day of 
April, 1841, and was recorded on the second day after its date. — 
On the same day McKibbin and Nichols conveyed the one-fourth 
part of the mortgaged premises to George D. Strong, and on the 
18th of December, 1837, Nichols conveyed his remaining estate in 
such premises to his co-tenant, McKibbin, for the consideration of 
one dollar. Previously to February, 1842, the mortgage debt had 
been reduced to $32,000, and some portions of the land had been 
released from the lien of the mortgage. In that month the 
mortgagees instituted a suit in the then Court of Chancery against 
McKibbin, Strong and others, to foreclose the mortgage, and a 
notice in the usual form of filing their bill, and of the pendency of 
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the suit, was duly filed on the 7th of March, 1842. McKibbin and 
Strong were upon their respective petitions declared and decreed 
to be bankrupts under the Act of Congress of the 19th of August, 
1841, the former on the 16th of June, and the latter on the 28th 
of July, 1842, and William C. H. Waddell thereupon became their 
assignee, pursuant to his general appointment by the District 
Court. The foreclosure suit was then pending, and the plaintiffs 
therein proceeded without making such assignee a party. A decree 
of foreclosure and sale was eDtered (according to the complaint), on 
the 22d November, 1842, but in reality subsequent to that date. 
Pursuant to that decree, such parts of the mortgaged premises as 
had not been released, were sold in several parcels to various 
purchasers on the 7th of January, 1843, for the aggregate sum of 
nineteen thousand three hundred and fifty-one dollars and twelve 
cents. Deeds to the purchasers were subsequently executed, under 
which the defendants in this action, some directly, but most of them 
by subsequent conveyances, now hold their respective lots. Waddell, 
the assignee, conveyed to the plaintiff, McKibbin's interest in the 
mortgaged premises by a deed bearing date the 24th of November, 
1845, for fifty cents, and Strong's interest in said premises, by two 
deeds, dated respectively on the 5th and 18th of March, 1846, 
each for the consideration of one dollar. In February, 1846, the 
plaintiff tendered to Abraham and Henry Boerum the amount of 
the unpaid principal and interest of the mortgage, with such taxes 
and assessments on the mortgaged premises as they had paid, which 
tender was refused by them. The plaintiff now asks and demands 
that it may be ordered and adjudged that he is entitled to and may 
redeem the said premises from the said mortgage ; that an account 
may be taken of what is now due, the interest to be calculated up 
to the time of his tender, and no longer ; and upon the payment of 
what may be found to be due within a period to be prescribed by 
the court — the defendants may be decreed to surrender to the 
plaintiff possession of the premises held by them, with their title 
deeds, and to re-convey and re-assign such premises to him, free 
from all charges and encumbrances. 
It is quite apparent from the facts which I have stated, that if 
10 
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the plaintiff has acquired any interest in the premises in dispute, it 
is as prowling assignee. Waddell, the assignee in bankruptcy, 
although apprised by the inventory annexed to McKibbin's petition 
that he and his co-tenant were entitled to the equity of redemption 
in the mortgaged premises and that proceedings to foreclose the 
mortgage had been instituted, made no effort to be substituted as a 
party. Although the act gave him the right, and if the interest of 
creditors required it, made it his duty to do so, without any attempt 
to interfere he suffered the foreclosure suit to proceed to judgment 
sales to be made to innocent purchasers; the lands to be held and 
improved by them or their vendees for upwards of two years, and 
then conveyed a supposed right (for the benefit of creditors) for 
the sum of two dollars and fifty cents — a sum which was probably 
insufficient to pay the expenses of the transaction. These circum- 
stances must have been known to the plaintiff, and he must have 
supposed, too, that he could not enforce his claims, if at all, without 
expensive litigation and to the prejudice of those who had acted 
in good faith, and doubtless with ordinary caution. Still a prowling 
assignee, and especially one who has purchased under an official sale, 
may have a right to redeem, (Anon. 3 Atk. E.., 313,) and if " the 
law allows it," the court must " award it." 

The plaintiff contends that the decree in the foreclosure suit did 
not bar the equity of redemption, as the right of the owners, who 
were two of the original defendants, had during its progress become 
vested in their assignee in bankruptcy, who had not been made a 
party. This is his main position ; and if he fails in establishing 
that, he must fail altogether. There can be no doubt as to the ex- 
istence or soundness of the rule, that in an equitable action in rem, 
relative to real estate, the interest of a purchaser from one of the 
defendants during the pendency of the suit, is barred by the decree, 
although such purchaser may not have been made a party. Lord 
Bacon, in the fourth volume of his works, (p. 515,) says, that " no 
decree bindeth any that cometh in bona fide by conveyance from 
the defendant before the bill exhibited, and is made no party 
neither by bill or order ; but when he comes in pendente lite, and 
while the suit is in full prosecution, and without any order of al- 
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lowance or privity by the court, then regularly the decree bindeth." 
In the case of the Bishop of Winchester vs. Paine, (11 Ves. R., 
194,) Sir William Grant says, that " he who purchases during the 
pendency of the suit is bound by the decree that may be made 
against the person from whom he derives title — the litigating 
parties are exempted from the necessity of taking any notice of a 
title so acquired ; as to them, it is as if no such title existed, other- 
wise suits would be interminable ; or, which would be the same in 
effect, it would be in the pleasure of one party at what period the 
suit should be determined. The rule may sometimes operate with 
hardship, but general convenience requires it." These remarks 
were cited with approbation, and the principle was fully recognized 
by Chancellor Kent, in Murray vs. Ballon. (1st Johns. Ch. R., 
578-9, 580.) The rule is generally laid down without any excep- 
tion or modification. Its terms are sufficiently broad to include the 
assignees of a bankrupt or insolvent debtor, who are technically 
purchasers of the real estate. Chancellor Walworth seems to think 
that such assignees are exempt from the rule. The reason given 
by him in Sedgwick vs. Cleveland, (7 Paige, 291,) is, that the 
assignee upon whom the interest of the defendant has been cast by 
operation of law for the benefit of others, has a right to be heard 
for the protection of that interest. So indeed he has, and it would 
be erroneous to refuse him the exercise of it if he should claim it. 
But where would be the injury, if it should be left to his option to 
claim it or not ? If the right should be of any probable value, it 
would be the duty of the assignee to take affirmative action to 
sustain it, and make it available for the benefit of the creditors. 
If it should be worthless, there would seem to be no reason why the 
plaintiff, whose proceedings had been originally correct, should be 
put to a useless additional expense by reason of the conduct of an 
opponent, in which he had no participation. There would seem to 
be no good reason for infringing a useful rule merely because an 
assignee might abuse or neglect his trust. Possibly, it might be a 
violent presumption, that an assignee would ordinarily have actual 
notice of the pendency of a suit against the bankrupt, particularly 
where the initiatory proceedings in bankruptcy had been instituted 
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against him without his concurrence. But since the passage of our 
first statute, relative to filing notices of lis pendens, (Act of April 
17, 1823, §11, p. 213,) a knowledge of the pendency of suits in 
equity relative to real estate is easily attainable. The inventory of 
the estate of a bankrupt, or of an insolvent debtor, would apprise 
his assignee of the location and description of the real estate, and 
if that should not set forth (as it did in this case) that it was the 
subject of litigation, the fact might be readily ascertained at the 
office of the Clerk of the proper county. The 3d section of the 
Bankrupt Act of 1841 provided, that all suits in which the bank- 
rupt is a party, might be prosecuted or defended by the assignee to 
their conclusion, in the same way, and with the same effect, as they 
might have been by the bankrupt. With the knowledge which he 
could obtain from the notice of lis pendens, and the power to in- 
terfere in the suit giveD to him by the act, he could do full justice 
to the creditors without beiDg brought in as a party by the plaintiff. 
Chancellor Walworth cites but one (and that American) authority 
for his position, that the assignee of a bankrupt, constituted during 
the pendency of a suit, must be made a party, in order that the 
judgment should bind any part of the assigned property. It seems 
to be the rule in England, that bankruptcy in either party does not 
abate the suit, whether in equity or at law. (1st Cooke's B. L., 621, 
2, 3, 4 ; Hewitt and others, assignees of Bobbins and others, bank- 
rupts, vs. Mantell, 2d Wilson R., 372, per Bathurst, J.) The 
assignee may undoubtedly be let in to prosecute or defend the suit, 
but it should be at his own option, and not at the instance of the 
other party ; and if he should not elect to interfere, the judgment 
should nevertheless be valid. If the action should be against the 
bankrupt, and for a claim which would be barred by his certificate, 
he might avail himself of the defence even after judgment. But 
surely no proceeding in bankruptcy could preclude the holder of a 
mortgage from instituting or maintaing an action to coerce the 
sale of the mortgaged property for the satisfaction of his debt. 
The case cited by the Chancellor (Deas vs. Thorn, and others, 3d 
Johns. R., 537,) is certainly a strong one, to show that the assignee 
must be made a party, if the objection is raised during the progress 
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of the suit ; but it was not decided in that case, that if the action is 
suffered to proceed without the addition or substitution of the 
assignee as a party, a judgment would be ineffectual as to the as- 
signed interest. The ordinary effect of a judgment in rem as to 
real estate is, that it binds the original parties and those who may 
have succeeded as purchasers to their interest, as to the subject 
matter of the suit during its pendency, and it cannot be divested 
of that attribute while it is suffered to stand. The judgment in the 
foreclosure suit has not been assailed in its totality. The plaintiff 
has not made any attempt to set it aside, or to procure a judicial 
declaration of its entire nullity, but simply seeks to arrest one of 
its conceded incidents. The decision in Deas vs. Thorn had no 
reference to real estate, to which the rule that purchasers during 
the pendency of the suit are bound by a judgment against the 
original parties from which they derive title is mainly if not ex- 
clusively applicable. The rule there laid down should not be 
extended and applied to cases where it would be productive of 
serious and often insurmountable difficulties. It frequently happens 
in foreclosure suits, that some of the parties entitled to the equity 
of redemption, or who have liens upon the mortgaged lands, are 
residents of other States, or of parts unknown, and in the fluctu- 
ations of the present age, they may become bankrupts or insolvent 
debtors, and find it necessary or expedient to take the benefit of 
some act for the relief of such unfortunate persons during the pro- 
gress of a suit. Now, if in such cases the judgments would be 
ineffectual unless the assignees of the bankrupt or insolvent debtors 
should be made defendants, it would be necessary to make repeated 
searches in the offices where their papers would be filed, in the 
States, districts or counties where they resided. Even then there 
would not be absolute safety, as there might be many changes in a 
remote State — such for instance as California — during the progress 
of a letter containing the result of a search to the place of its des- 
tination. Under such a rule there could not in many cases be any 
reasonable certainty for purchasers at sales in foreclosure suits : 
however regular all might appear from available sources of infor- 
mation, some prowling assignee under an appointment made but a 
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day before the decree of sale, might appear a year or two after- 
wards, and tender the money due on the mortgage, and thus defeat 
the title of an innocent and indeed cautious purchaser altogether. 
But the evil would extend further. Intended purchasers of real 
estate, in their investigations as to title, would often have to extend 
their inquiries beyond what have heretofore been considered as safe 
limits ; and where a mortgage sale of recent date happens to be a 
link in the chain, might have to hunt all over the Union to ascertain 
whether some defendant in the foreclosure suit had not during its 
pendency become a bankrupt or insolvent debtor, and made an 
official or other assignment of his estate to some one who had not 
been constituted a party. Inconvenience, it is true, forms no reason 
for setting aside or disregarding a well settled rule. But where an 
exception to a thoroughly established rule, not called for by, but in 
opposition to, its letter, is claimed, the fact that it might be produc- 
tive of great mischief is sufficient to prevent its allowance. 

Upon the whole, I am satisfied that the equity of redemption of 
McKibbin and Strong, and all claiming under them as purchasers, 
whose title accrued after the notice of lis pendens in the foreclosure 
suit was filed, including their assignee in bankruptcy, was effectu- 
ally barred in that suit. It is therefore unnecessary that I should 
consider the other questions diseussed at the bar. 

The complaint must be dismissed, with costs. 

To this decision the plaintiff took the following exception : 

" The plaintiff excepts to so much of the conclusion of law which 
finds that the equity of redemption of McKibbin and Strong, and 
all claiming under them as purchasers, whose title accrued after the 
notice of lis pendens in the foreclosure suits was filed, including 
their assignee in bankruptcy, was effectually barred by the decree 
in that suit, so far as such conclusion affects the title of such 
assignee in bankruptcy ; because — 

First. — Such assignee in bankruptcy took title by operation of 
law, and not as purchaser, and that his equity of redemption, and 
those holding under him, was not affected or barred by said notice 
of lis pendens. 
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Second. — The foreclosure decree was defective, null and void as 
to said assignee in bankruptcy ; and the present plaintiff, as such 
assignee, was not a party to the foreclosure suit. 

The plaintiff further excepts to the judgment entered in this 
action pursuant to such conclusion of law." 

An appeal being taken to the general term (Court in Banc,) and 

heard before Justices Strong, Davies and Emott, and argued by 

George Wood, for the appellant and 

John H. Scott, for the repondents, 
The following decisions, were made, embracing the judgment of 
the court : 

Strong}, J. — This is a most ungracious suit. The plaintiff, for 
a nominal consideration, has intruded into matters in which he had 
previously no concern, and now seeks, upon technical grounds, 
to deprive the defendants of their property honestly and fairly 
obtained, and which they were induced to purchase under titles 
pursuant to and by virtue of a decree of a court of equity which had 
remained unassailed for many years. 

It is a material question, but one which I did not deem it neces- 
sary to consider when this case was formerly before me, and should 
not now, but for the principal argument of the plaintiff's counsel, 
whether, if the defendants' titles are imperfect, the plaintiff has 
proved any right to impeach them ? He claims the lands in dis- 
pute, or rather a right to redeem them, under a title of the two 
mortgagors which it is alleged he has acquired pursuant to proceed- 
ings under the United States Bankrupt Act, approved August 19, 
1841. Does the complaint or the proof establish such right ? 1 
speak now without reference to the legal effect of the foreclosure 
suit. The mortgagors were declared bankrupt — one on the 16th 
June, 1842, and the other on the 28th July in the same year ; on 
those days the interests of the bankrupts, whatever they were, in 
the lands in dispute, vested in the general assignee. He then 
acquired a right to defend the foreclosure suit which was pending 
against the bankrupts, in the same way and with the same effect as 
they might have acted (§ 3 of the Bankrupt Act,) of which I shall 
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have something to say hereafter : he could sell, transfer and con- 
vey the bankrupt's property and rights of property, at such times 
and in such manner as should be ordered and appointed by the 
court in bankruptcy, (§ 9,) his deeds, containing proper recitals, 
being declared to be as effectual to pass the title of the brankrupt 
to the lands therein mentioned, to the purchaser, as if made by the 
bankrupt himself immediately before such order, (§ 15,) and it is 
declared (in § 8) that "no suit at law or in equity shall in any 
case be maintainable by or against such assignee or by or against 
any person claiming an adverse interest, touching the property and 
rights of property aforesaid," (of the bankrupt,) " in any court 
whatsoever, unless the same shall be brought within two years after 
the declaration and decree of bankruptcy, or after the cause of suit 
shall first have accrued." 

The act qualifies the power of the assignee to sell and convey the 
property of the bankrupt. He cannot do either without an order 
of the court. In this case no such order is set forth or averred in 
the complaint, nor was any such proved. The requisition is a 
substantial one, not only because it is expressly provided by the 
statute, but for the additional reason (if any was necessary,) that 
the interests of the creditors — which are of some importance, 
although they are not generally consulted as much as they should 
be in these measures, (nor were they at all by the assignee in this 
case,) — depend much upon a judicious disposition of the bankrupt's 
property. Where the claim of title to real estate is solely through 
a power, it must, in order to be sustainable, be proved that such 
power was duly executed. If it is qualified by a condition pre- 
cedent, it must appear that the condition was performed, or the 
attempted exercise of it will prove ineffectual. In this case the 
deeds from the assignee do not appear, but if they had been pro- 
duced they would not have sufficiently proved an order of sale, even 
if they had recited it, as the recitals in such deeds are only evi- 
dence of the bankruptcy, and the appointment of the assignee and 
the consequent conveyance to him. The decisions of the courts in 
this State are strong to show that in order to sustain a title alleged 
to have been acquired under statutory proceedings, all the requisite 
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preliminaries must have been adopted and must be proved. There 
is no presumption in their favor where a change of title to real 
estate is attempted to be established. The deeds from the assignee 
under which the plaintiff claims, were executed by the assignee, the 
one purporting to convey the estate of one of the bankrupts to the 
plaintiff on the 24th of November, 1845, and two purporting to 
convey the estate of the other bankrupt to one Clute, on the 5th 
and 18th of March, 1856. Clute conveyed to the plaintiff by 
deeds dated on the 7th and 19th of March in the same year. It 
was admitted on the trial that the sales by the assignee were to 
Clute on the 4th and 10th days of March, 1844, and to the plain- 
tiff on the 25th of November, 1844. Both the sale and deed to the 
plaintiff were made more than two years after the decree in bank- 
ruptcy ; so were the two deeds to Clute. 

The sales to him were made before the expiration of the two 
years, but he acquired no rights under those official sales until the 
deeds to him were executed. It is not perhaps material to consider 
what must be deemed to be the date of the acquisition of the rights 
of Clute, whatever they were, as his conveyances to the plaintiff 
were not official; and as they were for lands then held adversely, 
they were void. What rights, then, could the assignee convey, 
when the deeds from him were given ? The lands were held 
adversely, and the assignee could not then maintain any suit at 
law or in equity to recover them. (§ 8 — before quoted.) 

If his power to recover the lands had expired, could a deed from 
him reserve it in favor of his grantee ? He might have conveyed 
lands sold adversely, (so far as it relates to the objection,) if he had 
done so in season ; but he had not done that. The limitation was 
a part of the act, conferring upon the assignee all the power he had. 
Could it have been the design of Congress that the assignee might 
confer a right of action which he had suffered to expire, and thus 
avoid the limitation, that would have evinced a disposition to 
encourage maintenance, which is not to be presumed. The inten- 
tions were, no doubt, to exact vigilance, and to prevent the injustice 
which might result from the exercise of the extraordinary powers 
of assignees after a limited date. Both objects would be defeated 
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if they could effectually revive rights of action which they had suf- 
fered to expire from lapse of time. It seems to me, then, that the 
plaintiff derived no title to the lands in dispute, or right to maintain 
an action to recover them under the conveyance from the assignee. 

I come now to the question which was principally agitated on the 
trial, and which is certainly one of great importance, if titles to 
real estate can be successfully assailed where they have been 
acquired under judicial sales, on the ground that some one who 
was originally a defendant in the suit, claiming an interest in, or 
lien upon the land, had become a bankrupt or an insolvent during 
the progress of the suit, and his assignee had not been made a 
party, the rule will be productive of great inconvenience and un- 
certainty, and many estates which have been deemed secure may 
be seriously jeopardized and property sometimes wholly defeated. 
It has long been deemed settled law that a judgment in a suit in 
rem binds not only the parties, but all who claim under them 
through any means accruing after the commencement of the suit. 
The rule is one of convenience, almost of necessity. If it should 
be otherwise, suits where the defendants are numerous would be 
almost interminable. In this case, where there are near five hun- 
dred defendants, the suit could not be brought to an end on behalf 
of the plaintiff (if he has any merits,) if he was boand to notice 
every change of interest and substitute the new names or claimants 
as parties before judgment. 

The general principle was admitted by his counsel on the argu- 
ment, but he contended that it is inapplicable when the change is 
by operation of law, as in cases of bankruptcy and insolvency. 
There are certainly some strong cases in the English courts and in 
our own, going to show, that under former bankrupt laws it was 
necessary to make the assignees appointed pendente lite parties in 
order to bind their interests. In England that would not be pro- 
ductive of much inconvenience, as the decrees in bankruptcy are 
there made by a single tribunal, and a knowledge of them can be 
easily attained. But under our system of 1841, there were as 
many tribunals having cognizance of cases in bankruptcy as there 
were States or district courts. It would imDose an intolerable bur- 
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then on plaintiffs, in cases where the defendants are numerous and 
scattered over our immense country, to require separate examina- 
tions in the offices of the clerks of all the districts which would he 
necessary, where the residence of any ahsent defendant should be 
unknown. With us, then, a different rule of practice would seem 
to be absolutely necessary; it is true that the argumentum db 
inconvenienti cannot change a principle, but it may change a rule 
of procedure, and particularly when it is an exception to a general 
rule, formed mainly from convenience. Besides, our bankrupt act 
differs essentially from the English system, and in particulars which 
seem to call for a change of practice, if indeed it be a change. I 
have alluded to one — the great number of tribunals ; another is the 
provision in the third section, to which I have before alluded, and 
which is in the following words : " And all suits in law or in equity 
then pending, in which such bankrupt is a party, may be prose- 
cuted and defended by such assignee to its final conclusion in the 
same way, and with the same effect, as they might have been by 
such bankrupt." Now, this does not indicate a necessity for a 
change of parties, but it expressly permits the suit to proceed to 
judgment in the same way as it might have been done, but for the 
proceeding in bankruptcy. It supposes, as seems to me, that it 
might proceed against the original defendant notwithstanding his 
bankruptcy, and with the like effect, but gives to the assignee the 
control of it, and subjects it to his management so far as it relates 
to the original rights and interests of the bankrupt. By the 11th 
section of the act, the assignee is authorized, under the direction of 
the Court, to redeem and discharge any mortgage, and to tender a 
due performance of the conditions thereof. Now, what further is 
necessary for the protection of the bankrupt or his creditors? 
Should there be any doubt as to the validity of the mortgage or 
its preference over the interests of the bankrupt, the assignee may 
interpose a defence in his name. Should the mortgage be for a 
sum less than the value of the land, the assignee may redeem it, 
or he may suffer the suit to proceed, and eventually claim any 
surplus. The assignee had legal notice in this case. He had actual 
notice of the pendency of the suit. If there is any defence, he has 
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an opportunity, and is bound to make it. If he should neglect his 
duty, it would be most inequitable to make innocent purchasers, who 
had nothing to do with the foreclosure suit, nor any right to control 
it, suffer for his omission. 

The fifteenth section of the act provides that the deeds of the 
assign.ees should be as effectual to pass the title of the bankrupt to 
the land therein mentioned, as fully to all intents and purposes, as 
if made by the bankrupt himself immediately before the order 
(decree) in bankruptcy. This would seem to assimilate the effect 
of the deed by the assignee to that of a conveyance by the bank- 
rupt himself before the decree in bankruptcy ; and where such con- 
veyance is made, no change or substitution of parties is necessary. 
By our system of foreclosing mortgages of real estate in a court 
of equity, the decree nominally binds the interests which the 
defendants had at the commencement of the suit. The notice of 
lis pendens which the law requires, prevents the rule from operating 
injuriously to subsequent cautious purchasers or encumbrancers. 

Persons desirous of acquiring new interests in the property, or 
those who become entitled to any such interests by operation of 
law, can by due inquiry ascertain the existence and nature of the 
suit, and can, if they deem it proper, adopt all necessary measures 
to protect their rights. If they will not move in the matter, why 
should others assume that their alleged acquisition is lawful, and 
therefore incur additional expense and delay ? It is far more rea- 
sonable to require those claiming a new right from any cause what- 
ever, to assert it promptly, or to forfeit it altogether. The bankrupt 
act of 1841, 1 think, contemplated such notice by the assignees, and 
required no affirmative notice by the plaintiffs in existing suits. 
But, if there was any irregularity in the foreclosure suit, in not 
making the assignee a party — and it is so at first designated by 
Chancellor Walworth, in the case of Johnson vs. Fitzhugh (3 Barb. 
Ch. R., 376) — the assignee might have moved within the year 
allowed by the Revised Statutes, but not after that, to set aside the 
decree (2 R. S. 359.) The Chancellor afterwards says, that the 
decree is a nullity, as to the assignee ; and so it may be, so far as 
it relates to any requisition for affirmative action by him ; but I 
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doubt much the correctness of a subsequent remark of his, that it 
could not foreclose the equity of redemption in the mortgaged pre- 
mises. Certainly, the effect of the decree as it stands is to fore- 
close the equity of redemption, which the bankrupt had at the com- 
mencement of the suit ; and, if that effect should for any cause be 
inequitable or wrong, a movement should be to set it aside. It 
cannot be deprived of its legal effect as it stands, without impugn- 
ing the faith due to our records. Judgments may be assailed for 
something dehors the record, as fraud in obtaining them, or want 
of interest in the plaintiff, but that must be by a direct procedure, 
and not in a collateral suit. The wisdom of that rule is strongly 
illustrated by the facts of this case. If the decree of foreclosure 
had been set aside under a direct attack by the assignee, the equity 
of redemption might have produced a considerable amount for the 
creditors. But the sale of it, under the dark cloud of the decree, 
produced the paltry sum of two dollars and fifty cents, and the 
large profit which would result, if this suit should be sustained, 
would go to a prowling assignee. I am satified that no court would 
have directed or sanctioned a sale under such circumstances, and it 
is a matter of especial wonder that it was ever made by any 
assignee. 

The judgment should be affirmed. 

Emott, J. — I concur in affirming this judgment, for the reason 
that no order of the court in bankruptcy for the sale of the interest 
of the bankrupts in the mortgaged premises is averred or proved 
by the plaintiff. I regard the ninth section of the Bankrupt Act 
of 1841, which directs that all sales and transfers of the bankrupt 
property "shall be made at such times and in such manner as 
shall be ordered and appointed by the court in bankruptcy," as 
not merely conferring on the court the power to make such orders, 
if it should see fit to do so, but as requiring to the validity of any 
such sale, the order and sanction of the court. In other words, the 
general assignee did not possess absolute power to dispose of the 
property of bankrupts at his discretion. His sales and transfers 
must have been directed and sanctioned by the court, and this must 
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appear to sustain their validity where they are a source of title. 
Whether this was to be done or was done, by general rule, or by 
special orders in each case, is a question upon which we need not 
enter, as there is in this case no allegation or proof of either. 

The conclusion at which I have arrived on this point, renders it 
unnecessary to examine the other questions in the case. 



In the Supreme Court of Pennsylvania. 

SUNBURY AND ERIE RAILROAD COMPANY VS. LEWIS COOPER. 1 

1. Specific performance is not a proper form of remedy for refusal to carry out a 
contract for the purchase of bonds of an Improvement Corporation ; there being 
ordinarily an adequate remedy by the common law action for damages. But 
those courts that have original jurisdiction of the cause of action, and authority 
to follow both equity and common law forms, may give redress in such a case in 
the equity form, if there be no demurrer to the form. 

2. Specific performance of a contract to purchase bonds of the Delaware Division 
Canal Company, is not within the original jurisdiction of the Supreme Court in 
banc ; but at Nisi Prius they have original jurisdiction of such a breach of con- 
tract, and may give redress in the equity form, if there be no demurrer to the 
form. 

3. The legislative pledges of the public faith, and of the public works and their 
income, as security for the money borrowed to construct the works, is not a con- 
tract that can be enforced by the judiciary of the State. 

4. No court has authority to entertain a question that involves a charge of fraud in 
the legislature, as a means of setting aside a public law passed by it. 

6. A party who has obtained the passage of a private Act of Assembly by bribery, 
imposition or other fraudulent means, would, perhaps, not be entitled to any 
benefit from it, if the fraud be shown. 

6. No court has authority to entertain a charge of dishonest motives against the 
legislature as a means of showing that any act of legislation is unconstitutional. 

7. The legislature has authority to sell the public works constructed by the State, 
and the courts have no authority to declare the sale void for inadequacy of price, 
or for any undue favor to local interests supposed to have influenced the sale. 

8. The Act of Assembly, of 21st April, 1858, authorizing the sale of the State 
Canals, is not unconstitutional. 

This case was argued at Sunbury on the 6th of October last, 
before Chief Justice Lowrie and Judges Strong, Thompson and 

1 We are indebted to the Pittsburg " Legal Journal " for this case.— Eds. Am. 
Law Reg. 



